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THE CONTRIBUTION OF THE
INTERNATIONAL COURT OF JUSTICE TO
THE DEVELOPMENT OF INTERNATIONAL

ENVIRONMENTAL LAW: A

CONTEMPORARY ASSESSMENT

Dr. Jorge E. Viriuales™

INTRODUCTION

In an article written in 1996, at the occasion of the fiftieth
anniversary of the International Court of Justice (the “ICJ]” or
the “Court”), Professor Malgosia Fitzmaurice perceptively noted
that “compared to other subjects . . . [environmental protection]
... has been perhaps, at least until recently, rather less evident in
the records of the Court.” Fitzmaurice’s observation, particu-
larly her welcoming of the fresh opportunities then presented to
the IC] to clarify a number of issues of international environ-
mental law (“IEL”), was very understandable. At that moment,
the Court had recently established a Special Environmental
Chamber? in light of the increasingly environment-related con-
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Po Paris), LL.M. (Harvard Law School), D.E.A. in Public International Law / licence in
International Relations (Graduate Institute of International Studies, Geneva), D.EA. in
Political Theory / licence in Political Science (University of Geneva), licenciatus juris
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1. Malgosia Fitzmaurice, Environmental Protection and the International Court of Justice,
in FIFTY YEARS OF THE INTERNATIONAL COURT OF JUSTICE: Essavs IN HONOUR oOF SIR Ros-
ERT JENNINGS 293 (Vaughan Lowe & Malgosia Fitzmaurice eds., 1996) (emphasis ad-
ded); see also Eduardo Valencia-Ospina, The International Court of Justice and International
Environmental Law, 2 Asian Y.B. InT’L L. 1 (1992).

2. The Chamber for Environmental Matters was created in July 1993, on the basis
of Article 26(1) of the Court’s Statute, which states, “[t]he Court may from time to time
form one or more chambers, composed of three or more judges as the Court may
determine, for dealing with particular categories of cases; for example, labour cases and
cases relating to transit and communications.” See Statute of the International Court of
Justice art. 26(1), June 26, 1945, 59 Stat. 1055, 1058; see generally Press Release 93/20,
International Court of Justice, Constitution of a Chamber of the Court for the Environ-
mental Mauers (July 19, 1993), available at hup://www.icjcij.org/presscom/files/7/
10307.pdf (last visited Oct. 3, 2008). On the IC]’s experience in the creation of special
chambers, see Eduardo Valencia-Ospina, The Use of Chambers of the International Court of
Justice, in FIFTY YEARS OF THE INTERNATIONAL COURT OF JUSTICE: Essays N HONOUR oOF
Sk RoBERT JENNINGS 508 (Vaughan Lowe & Malgosia Fitzmaurice eds., 1996). For a
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tent of the cases submitted to it.> It had further been requested
by the UN General Assembly (“GA”)* and the World Health Or-
ganization (“WHO”)* to issue an Advisory Opinion potentially
raising issues relating to the scope of international environmen-
tal norms with respect to the threat and use of nuclear weapons.®

Although part of the potential of these opportunities was
eventually reduced by subsequent developments,” one should
not underestimate the contribution made by the IC] to IEL dur-
ing the 1990s. Arguably, the ICJ’s main contribution was embod-
led in its Advisory Opinion of July 8, 1996 on the Legality of the
Threat or Use of Nuclear Weapons,® as well as in some of the declara-
tions/opinions appended to it by the members of the Court,
above all that of Judge Weeramantry.® Judge Weeramantry fur-
ther discussed environmental issues in two other dissenting opin-
ions, one in the context of the Request for an Examination of the

discussion of the ICJ’s Environmental Chamber and more generally of the need for an
international environmental court, see ELLEN HEy, REFLECTIONS ON AN INTERNATIONAL
ExviRoNMENTAL CouURrT 1-25 (2000).

3. The press release announcing the creation of the Chamber expressly stated
that, “[a]t present, out of eleven cases in its docket, the full Court is seised of two cases,
namely those concerning Certain Phosphate Lands in Nawru (Nauru v. Austl.) and the
Gabcikovo-Nagymaros Project (Hung. v. Slovk.) with important implications for interna-
tional law on matters relating to the environment.” Press Release 93/20 supra note 2, at
1.

4. See generally G.A. Res. 49/75[K], U.N. Doc. A/Res/49/75 (Dec. 15, 1994); Press
Release 94/24, International Court of Justice, The General Assembly of the United Na-
tions Requests an Advisory Opinion on the Legality of the Threat or Use of Nuclear
Weapons (Dec. 23, 1994), available at http:/ /www.icj-cij.org/docket/files/95/10359.pdf
(last visited Oct. 3, 2008).

5. See Health and Environmental Effects of Nuclear Weapons, WHA Res. 46.40,
World Health Assembly, 46th Assembly, 13th plen. mtg., at 2 (May 14, 1993); see also
Press Release 93/30, International Court of Justice, Request by the WHO for an Advi-
sory Opinion (Sept. 13, 1993), available at hutp://www.icj-cij.org/docket/files/93/
10317.pdf (last visited Oct. 3, 2008).

6. These issues were raised in the submissions made to the International Court of
Justice (“ICJ” or the “Court”) by a number of States.

7. Of the two cases mentioned that had partly motivated the creation of a Special
Environmental Chamber one was settled. See generally Certain Phosphate Lands in Na-
uru (Nauru v. Austl.), 1993 1.CJ. 322 (Sept. 13). Moreover, the Special Environmental
Chamber was never put to use and in 2006, after thirteen years, it was eventually de-
cided that it would not be reconstituted. As for the Advisory Opinions requested by the
World Health Organization (“WHO”) and the General Assembly (“GA”), the Court
only admitted the request introduced by the latter, dismissing the WHO's request as
exceeding the scope of its mandate. See generally Legality of the Threat or Use of Nu-
clear Weapons, Advisory Opinion, 1996 1.C.J. 266 (July 8).

8. See generally id.

9. See id. at 429 (Weeramantry, J., dissenting).
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Situation introduced by New Zealand in relation to the Nuclear Tests
case'® and the other in the context of the boundary delimitation
in the case concerning the Kasikili/Sedudu Island.'’ These devel-
opments alone would warrant renewed attention to the ICJ’s
contribution to IEL.'® But that is not all.

More than a decade after the seminal study by Professor
Fitzmaurice, the IC] is again presented with an opportunity to
clarify some important issues of IEL through two pending con-
tentious cases. The first of these cases, Pulp Mills on the River
Uruguay (Arg. v. Uru. ),'® was instituted on May 6, 2006, and op-
poses Argentina to Uruguay, in connection with the construc-
tion of two pulp mills on the banks of the River Uruguay facing
the Argentine town of Gualeguaychi. Argentina claims, among
others, that these mills will, “damage the environment of the
River Uruguay and its area of influence zone,” affecting a large
part of the local population concerned by the “significant risks
of pollution of the river, deterioration of biodiversity, harmful
effects on health and damage to fisheries resources,” and the
“extremely serious consequences for tourism and other eco-
nomic interests.”’* The second case, Aerial Herbicide Spraying (Ec-
uador v. Colom.),'® instituted by Ecuador on April 1, 2008, con-
cerns the aerial spraying by Colombia of toxic herbicides at loca-
tions near, at and across Colombia’s border with Ecuador.
Ecuador claims, among others, that such conduct has “caused

10. See generally Nuclear Tests (Austl. v. Fr.), 1974 1.C]J. 253 (Dec. 20); Nuclear
Tests (N.Z. v. Fr.), 1974 .CJ. 457 (Dec. 20); see aiso Request for an Examination of the
Situation in Accordance with Paragraph 63 of the Court’s Judgment of 20 December
1974 in the Nuclear Tests Case (N.Z. v. Fr.), 1995 I.C.J. 288, 319-63 (Sept. 22) (Weera-
mantry, J., dissenting) [hereinafter Nuclear Tests II].

11. See Kasikili/Sedudu (Bots. v. Namib.), 1999 1.CJ. 1045, 1153 (Dec. 13) (Weera-
mantry, ]., dissenting).

12. For an assessment conducted by the end of the 1990s, see Alexandre-Charles
Kiss, The International Court of Justice and the Protection of the Environment, 11 HAGUE Y.B.
InT’L L. 1, 1-13 (1998).

13. See generally Pulp Mills on the River Uruguay (Arg. v. Uru.) (Application of May
4, 2006), available at hup://www.icj-cij.org/docket/files/135/10779.pdf (last visited
Oct. 3, 2008).

14. Press Release 2006/17, International Court of Justice, Argentina Institutes Pro-
ceedings Against Uruguay and Requests the Court to Indicate Provisional Measures,
para. 5 (May 4, 2006), available at htip://www.icj-cij.org/presscom/index.php?pr=
1010&pt=1&p1=6&p2=1.

15. See generally Aerial Herbicide Spraying (Ecuador v. Colom.) (Application of
Mar. 31, 2008), available at http://www,icj-cij.org/docket/ﬁles/138/14474.pdf (last vis-
ited Oct. 3, 2008).
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serious damage to people, to crops, to animals, and to the natu-
ral environment on the Ecuadorian side of the frontier, and
poses a grave risk of further damage over time.”’® Whereas the
Aerial Herbicide case is only starting, the Pulp Mills case is already
well advanced. Uruguay’s Rejoinder on the Merits was due on
July 29, 2008.'” In light of the information publicly available,
one may therefore expect one or perhaps two IC] decisions on
important topics of IEL in the coming years.

Against this background, it seems pertinent to devote re-
newed attention to the contribution of the IC] to IEL, taking
into account the Court’s previous case-law relating to this field as
well as the potential of the issues currently pending before it. In
this regard, after some brief general observations (Part I), this
Article examines the main contribution of the two main “waves”
of cases decided by the ICJ involving environmental matters
(Parts II & 1II), before turning to the potential of the cases cur-
rently pending before it for the development of IEL (Part IV).

I. GENERAL OBSERVATIONS

One may distinguish, for analytical purposes, two main
trends or “waves” of cases in the IC] jurisprudence relating to
IEL. The first wave covers essentially two contentious cases,
namely the Corfu Channel case (UK. v. Alb.)'® and the Nuclear
Tests case,'® as well as an important obiter dictum made in the Bar-
celona Traction, Light and Power Company, Limited case (Belg. wv.
Spain).** The main contribution of this wave is to be found in
the confirmation of previous case law on transboundary dam-
ages as well as in the introduction of the concept of obligations
erga omnes, potentially applicable to some environmental norms.

16. See Press Release 2008/05, International Court of Justice, Ecuador Institutes
Proceedings Against Colombia with Regard to a Dispute Concerning the Alleged Aerial
Spraying by Colombia of Toxic Herbicides over Ecuadorian Territory, para. 2 (Apr. 1,
2008), available at http://www.icjcij.org/docket/files/138/14470.pdf (last visited Oct.
3, 2008).

17. See generally Pulp Mills on the River Uruguay (Arg. v. Uru.) (Order of Sept. 14,
2007), available at http:/ /www.icj-cij.org/docket/files/135/14051.pdf (last visited Oct.
3, 2008).

18. See generally Corfu Channel (UK. v. Alb.), 1949 I.C]J. 4 (Apr. 9).

19. See generally Nuclear Tests (Austl. v. Fr.), surpa note 10; Nuclear Tests (N.Z. v.
Fr.), supra note 10.

20. See Barcelona Traction, Light and Power Company, Limited (Belg. v. Spain),
1970 I.CJ. 3, 32 (Feb. 5).
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As will be discussed, these two components set the basis in gen-
eral international law for the protection against environmental
damage caused to states and to the environment as such, outside
the jurisdiction of any state.

The second wave is embodied in two contentious cases,
namely Certain Phosphate Lands in Nauru (Nauru v. Australia)®'
and Gabcikovo-Nagymaros Project (Hungary/Slovakia),?* which both
prompted the constitution of a Special Environmental Chamber
of the IC], one Advisory Opinion on the Legality of the Threat or
Use of Nuclear Weapons,®® and a number of separate/dissenting
opinions, particularly those of Judge Weeramantry in the afore-
mentioned Advisory Opinion as well as in the context of the
Kasikili/Sedudu and the Nuclear Tests II cases.?* This second wave
was important in that it consolidated the previous case law and
pointed to a number of interconnections between IEL, on the
one hand, and both boundary delimitation and international
humanitarian law, on the other hand. In other words, what the
first wave prepared was confirmed and extended by the second.

To these two waves, one could potentially add a third one,
covering the Pulp Mills and Aerial Herbicide cases currently pend-
ing before the Court.?® With respect to these cases, however,
one can only attempt to circumscribe a number of issues left
open by the second wave that the IC] will hopefully clarify in its
forthcoming decisions.

II. THE FIRST WAVE: THE TWO PILLARS OF
ENVIRONMENTAL PROTECTION

The initial conception underlying the protection of the en-
vironment was narrow and focused on the consequences of
transboundary injury, as opposed to the idea of the environment

21. See generally Certain Phosphate Lands in Nauru (Nauru v. Austl.), supra note 7.

22. See generally Gabcikovo-Nagymaros Project (Hung./Slovk.), 1997 1.CJ. 7 (Sept.
25).

23. See generally Legality of the Threat or Use of Nuclear Weapons, Advisory Opin-
ion, supra note 7.

24. See id. at 502-04 (July 8) (Weeramantry, J., dissenting); Kasikili/Sedudu Island
(Bots. v. Namib.), supra note 11, at 1184, 11 91-92 (Weeramantry, J., dissenting); Nu-
clear Tests II, supra note 10, at 319-63 (Sept. 22) (Weeramantry, J., dissenting).

25. See generally Pulp Mills on the River Uruguay (Arg. v. Uru.) (Application of May
4, 2006), supra note 13; Aerial Herbicide Spraying (Ecuador v. Colom.) (Application of
Mar. 31, 2008), supra note 15.
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as an international common good to be preserved by all states.?®
The origins of this conception are usually illustrated with refer-
ence to two well-known cases, namely the Trail Smelter Arbitration
(US. v. Can.)*” and the Affaire du Lac Lanoux (Spain v. Fr.).*
Before discussing how the IC] came initially to uphold this nar-
row conception, it may be useful to briefly recall the legacy of
these two cases.

In the Trail Smelter case, the tribunal had to decide whether
Canada was responsible for damage caused to the crops and
lands of the State of Washington by the sulphur dioxide emis-
sions stemming from a Canadian smelter of zinc and lead ores,
based in British Columbia, Canada.?® In its decision of March
11, 1941, the tribunal held that:

[U]nder the principles of international law, as well as the law
of the United States, no State has the right to use or permit
the use of its territory in such a manner as to cause injury by
fumes in or to the territory of another or the properties or
persons therein, when the case is of serious consequence and
the injury is established by clear and convincing evidence.?®

On this basis, the tribunal held Canada responsible for the dam-
age caused by the Canadian smelter and granted compensation
to the United States.®’ Some fifteen years later, another arbitral
tribunal deciding a transboundary dispute between France and
Spain relating to the use of the waters of Lake Lanoux, endorsed
again the narrow conception of environmental protection:

The Spanish government has also sought to establish the con-
tents of contemporary positive international law . . . . Certain
principles that it seeks to demonstrate are, assuming it suc-
ceeds, without relevance for the issue under review. Thus, as-
suming there is a principle prohibiting the upstream State
from altering the waters of a river in such a way as to seriously
harm the downstream State, in any event such principle
would not apply in the present case, to the extent that it has

26. See Jochen Sohnle, Irruption du droit de Uenvironnement dans la jurisprudence de la
C.1].: Uaffaire Gabcikovo-Nagymaros, in 102 REVUE GENERALE DE DroiT INT'L Pus. 85, 86
(1998).

27. Trail Smelter Arbitration (U.S. v. Can.), 3 Rep. INT'L ARB. AwarDS (“R.LAA.”)
1905 (1941).

28. Affaire du Lac Lanoux (Spain v. Fr.), 12 R1.AA. 285 (1963).

29. See Trail Smelter Arbitration (U.S. v. Can.), supra note 27, at 1963.

30. Id.

31. See generally id.
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been admitted by the Tribunal . . . that the French project
does not alter the waters of the river Carol. In fact, States are
nowadays perfectly aware of the importance of the contradic-
tory interests involved in the industrial use of international
watercourses, and of the need to reconcile them through mu-
tual concessions. The only way to achieve such interest com-
promises is the conclusion of agreements, on an increasingly
comprehensive basis.??

This latter paragraph provides a good illustration of the fact
that, at the time, it was still very much unclear whether environ-
mental protection was required as such, i.e., for the sole sake of
the environment as a common resource, or rather only to the
extent another state was damaged by a given conduct.®® It
seems, in fact, very difficult to infer from either one of these two
cases the idea that the environment has an intrinsic value that
must be protected irrespective of whether or not a state is in-
jured.

The decision of the ICJ in the Corfu Channel case came as a
confirmation of this narrow view, stated in more general terms.
It is noteworthy, however, that the Corfu Channel case was not
concerned with any environmental issue. Its relevance for IEL
stems from the fact that it provided a factual background al-
lowing for the principle initially asserted in the Trail Smelter case
to be confirmed and linked to general international law. In-

32. See Affaire du Lac Lanoux (Spain v. Fr.), supra note 28, at 308 (1963) (author’s
translation). The original French text says:

[L]e Gouvernement espagnol s’est efforcé d’établir également le contenu du
droit international positif actuel . . . Certains principes dont il fait la démon-
stration sont, a supposer celle-ci acquise, sans intérét pour le probléme actuel-
lement examiné. Ainsi, en admettant qu’il existe un principe interdisant a
I’Etat d’amont d’altérer les eaux d’un fleuve dans des conditions de nature a
nuire gravement 2 I'Etat d’aval, un tel principe ne trouve pas son application a

la présente espéce, puisqu’il a été admis par le Tribunal . . . que le projet

francais n’altére pas les eaux du Carol. En realité, les Etats ont aujourd’hui

parfaitement conscience de I'importance des intéréts contradictoires, que met

en cause 'utilisation industrielle des fleuves internationaux, et de la nécessité

de les concilier les uns avec les autres par des concessions mutuelles. La seule

voie pour aboutir 4 ces compromis d’intérét est la conclusion d’accords, sur

une base de plus en plus compréhensive.
See id.

33. Antonio Cassese points, in this regard, to the fact that the arbitral tribunal did
allude “to the possibility of natural resources such as the water of a lake being exploited
‘in the common interests of everybody.”” ANTONIO CAsSESE, INTERNATIONAL Law 377
(2001).
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deed, the Court grounded the obligations breached by the Alba-
nian authorities not on any specific treaty or convention but on
general international law:

The obligations incumbent upon the Albanian authorities
consisted in notifying, for the benefit of shipping in general,
the existence of a minefield in Albanian territorial waters and
in warning the approaching British warships of the imminent
danger to which the minefield exposed them. Such obliga-
tions are based, not on the Hague Convention of 1907, No.
VIII, which is applicable in time of war, but on certain gen-
eral and well-recognized principles, namely: elementary con-
siderations of humanity, even more exacting in peace than in
war; the principle of the freedom of maritime communica-
tion; and every State’s obligation not to allow knowingly its territory
to be used for acts contrary to the rights of other States.>*

The impact of this latter assertion should not be underesti-
mated. It embodies a principle that, as far as IEL is concerned,*
underlies some of the founding instruments of IEL, such as the
1972 Stockholm Declaration on the Human Environment®® or
the work of the International Law Commission on the Interna-
tional Liability of States for the Injurious Consequences of Acts
Not Prohibited by International Law.®” Principle 21 of the
Stockholm Declaration states, indeed, that:

States have, in accordance with the Charter of the United Na-
tions and the principles of international law, the sovereign
right to exploit their own resources pursuant to their own en-
vironmental policies, and the responsibility to ensure that ac-
tivities within their jurisdiction or control do not cause dam-

34. Corfu Channel (U.K. v. Alb.), supra note 18, at 22 (emphasis added).

35. The principle has also had a lasting impact on other fields, such as the interna-
tional responsibility of States for wrongful acts or international investment law. Regard-
ing the first, see Luigi Condorelli, Limputation @ l'état d'un fait internationalement illicite:
solutions classiques et nouvelles tendences, 189 RecUEIL DEs CouURrs 9 (1984-VI). As to the
second field, see, e.g., Asian Agricultural Products Ltd. v. Sri Lanka, ICSID Case No. ARB/
87/3, Final Award, 4 ICSID Rep. 245 (June 27, 1990).

36. United Natdons Conference on the Human Environment, Stockholm Declara-
tion of the United Nations Conference on the Human Environment, Report of the United
Nations Conference on the Human Environment, princ. 3, U.N. Doc. A/CONF.48/14/Rev.1,
(June 16, 1972), reprinted in 11 LL.M. 1416 (1972) [hereinafter Stockholm Declara-
tion].

37. On the evolution of the work of the International Law Commission (“ILC”) to
explore this topic with an increased focus on environmental issues, see generally Alan
E. Boyle, State Responsibility and International Liability for Injurious Consequences of Acts Not
Prohibited by International Law: A Necessary Distinction?, 39 INT'L & Comp. L.Q. 1 (1990).
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