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STATE OF NECESSITY AND PEREMPTORY

NORMS IN INTERNATIONAL

INVESTMENT LAW

Dr. Jorge E. Vifiuales*

I. INTRODUCTION

T is usually assumed that peremptory norms have only a limiting ef-
fect with respect to the State of Necessity defense (Necessity),' as
characterized by article 25 of the International Law Commission's

Attorney (New York), Abogado (Argentina), Ph.D. (Sciences Po Paris), LL.M.
(Harvard Law School), D.E.A. in public international law and licence in interna-
tional relations (Graduate Institute of International Studies, Geneva), D.E.A. in
political theory and licence in political science (University of Geneva), licenciatus
juris (University of Fribourg). Jorge Vifiuales is an international arbitration practi-
tioner based in Geneva (L6vy Kaufmann-Kohler) as well as the Executive Direc-
tor of the Latin American Society of International Law. The views expressed in
this article are purely personal and do not engage any of the organizations to
which the author is affiliated.

1. On Necessity (and related issues) in international law, see (among other contribu-
tions) the following sources: A. CAVAGLIERI, Lo STATO DI NECESSITA NEL DIR-
rrro INTERNAZIONALE (Athenaeum) (1917); BURLEIGH CUSHING RODICK, THE
DOCTRINE OF NECESSITY IN INTERNATIONAL LAW (1928); Edorado Vitta, La
Necessitd nel Diritto Internazionale, 11 RivisTA ITALIANA PER LE SCIENZE Gi-
URIDICHE 288 (1936) (Italy); Paul Weidenbaum, Necessity in International Law, 24
TRANSACTIONS OF THE GROTIUS SOCIETY 105 (1938); Giuseppe Sperduti, Introdu-
zione allo Studio delle Funzioni della Necessitd nel Diritto Internazionale, 22
RIVISTA DI DIRITTO INTERNAZIONALE 54 (1943) (Italy); EDOUARD TAWFIK
HAZAN, L'P-TAT DE NtCESSITIt EN DROIT PENAL INTERPTATIQUE ET INTERNA-

TIONAL (P6done) (1949); S. Glaser, Quelques remarques sur l'tt de ndcessit9 en
droit international, 6 REVUE DE DROIT PtNAL ET DE CRIMINOLOGIE 599 (1952)
(Belg.); L. Buza, The State of Necessity in International Law, 1 ACTA JURIDICA
ACADEMIAE SCIENTIARUM HUNGARICAE 205 (1959) (Hung.); PAOLA ANNA PIL-
LITU, Lo STATO DI NECESSITA NEL DIRirrO INTERNAZIONALE (UniversitA di Pe-
rugia) (1981); Julio Barboza, Necessity (Revisited) in International Law, in ESSAYS
IN INTERNATIONAL LAW IN HONOUR OF JUDGE MANFRED LACHS 27, 27-43 (Jerzy
Makarczyk ed., 1984); Jean J.A. Salmon, Faut-il codifier l'tat de Ngcessitg en droit
international?, in ESSAYS IN INTERNATIONAL LAW IN HONOUR OF JUDGE MAN-
FRED LACHS, 235, 235-90 (Jerzy Makarczyk ed., 1984); S.P. Jagota, State Responsi-
bility: Circumstances Precluding Wrongfulness, 16 NETH. Y.B. INT'L L. 249, 249-77
(1985); M.B. Akehurst, International Liability for Injurious Consequences Arising
Out of Acts Not Prohibited by International Law, 16 NETH. Y.B. INT'L L. 3, 3-16
(1985); CESAREO GUTIERREZ ESPADA, EL ESTADO DE NECESIDAD Y EL USO DE
LA FUERZA EN DERECHO INTERNACIONAL (Tecnos) (1987); Roman Boed, State of
Necessity as a Justification for Internationally Wrongful Conduct, 3 YALE HUM.
RTS. & DEV. L.J. 1, 1-43 (2000); Daniel Dobos, The Necessity of Precaution: The
Future of Ecological Necessity and the Precautionary Principle, 13 FORDHAM
ENVTL L.J. 375, 375-408 (2002); Jan Neumann & Elisabeth Turk, Necessity Revis-
ited: Proportionality in World Trade Organization Law After Korea-Beef, EC-As-
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Articles on State Responsibility (ILC Articles). 2 Indeed, Necessity can-
not be invoked to justify a violation of a peremptory norm of interna-
tional law.3 This article contends that this assumption reflects an
incomplete understanding of the impact of peremptory norms on the de-
velopment of public international law. Specifically, I argue that peremp-
tory norms have not only a limiting effect, but also what can be referred
to as an "excusing effect," when the essential interests invoked by a state
in support of Necessity are enshrined in peremptory norms. This excus-
ing effect has three main consequences, which I explore in more detail in
what follows. First, states' ability to contractually set aside the public in-
ternational law defense of Necessity in a bilateral investment treaty (BIT)
is considerably restricted. Second, the conditions that a state must meet
to avail itself of Necessity must be adjusted to take into account the na-
ture of the interests at stake. Third, the preceding two consequences to-
gether suggest the existence of a specific form of Necessity.

The awards rendered in two recent cases against Argentina conducted
under the aegis of the International Centre for Settlement of Investment
Disputes (ICSID), namely CMS Gas Transmission Co. v. Argentina
(CMS) and LG&E Energy Corp. v. Argentina (LG&E),4 offer an inter-
esting set of facts with which to explore these claims. A major reason
why the CMS and LG&E awards have generated considerable commen-

bestos and EC-Sardines, 37 J. WORLD TRADE 199, 199-233 (2003); Andreas
Laursen, The Use of Force and (the State of) Necessity, 37 VAND. J. TRANSNAT'L L.
485, 485-526 (2004); Sarah Heathcote, State of Necessity and International Law
(2005) (unpublished Ph.D dissertation, Graduate Institute of International Stud-
ies); Charles Leben, L'6tat de ndcessitg dans le droit international de
l'investissement, 3 LES CAHIERS DE L'ARBITRAGE 47, 47-52 (2005) (Fr.).

2. Responsibility of States for Internationally Wrongful Acts, G.A. Res. 56/83, 25,
U.N. Doc. A/RES/56/83 (Jan. 28, 2002) [hereinafter ILC Articles].

3. Peremptory norms (us cogens) were originally defined by reference to Article 53
of the Vienna Convention on the Law of Treaties of 23 May 1969, which runs as
follows: "For the purposes of the present Convention, a peremptory norm of gen-
eral international law is a norm accepted and recognized by the international com-
munity of States as a whole as a norm from which no derogation is permitted and
which can be modified only by a subsequent norm of general international law
having the same character", see Vienna Convention, art. 53, May 23, 1969, 1155
U.N.T.S. 331, 8 I.L.M. 679 [hereinafter Vienna Convention]. On the development
of the idea of peremptory norms, see the following sources: Alfred Verdross, Jus
Dispositivum and Jus Cogens in International Law, 60 AM. J. INT'L L. 55, 55-63
(1966); Giorgio Gaja, Jus Cogens Beyond the Vienna Convention, in 172 RECUEIL
DES COURS DE L'ACADPMIE DE DROIT INTERNATIONAL DE LA HAYE 271, 271-316
(Martinus Nijhoff Publishers, 1981); LAURI HANNIKAINEN, PEREMPTORY NORMS
(JUs COGENS) IN INTERNATIONAL LAW: HISTORICAL DEVELOPMENT, CRITERIA,

PRESENT STATUS (1988); Gennady M. Danilenko, International Jus Cogens: Issues
of Law-Making, 2 EUR. J. INT'L L. 42, 42-65 (1991); ROBERT KOLB, THPORIE DU
Jus COGENS INTERNATIONAL: ESSAI DE RELECTURE DU CONCEPT (Presses
Universitaires de France) (2001).

4. See CMS Gas Transmission Co. v. Argentina, ICSID (W. Bank), Case No. ARB/
01/8 (May 12, 2005) [hereinafter CMS Award]; CMS Gas Transmission Co. v. Ar-
gentina, Decision of Annulment, ICSID (W. Bank), Case No. ARB/01/8 (Sept. 25,
2007) [hereinafter CMS Annulment]; LG&E Energy Corp. v. Argentina, Decision
on Liability, ICSID (W. Bank), Case No. ARB/02/1 (Oct. 3, 2006) [hereinafter
LG&E Award].
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tary from practitioners and academics alike is that the two tribunals
reached conflicting conclusions on the issue of Necessity, despite similar
factual backgrounds. Indeed, both cases concerned a number of restric-
tive measures taken by the Argentine government to cope with the eco-
nomic crisis that unfolded in Argentina starting in late 1999. The
government decided to suspend U.S. Price Producer Index (PPI) tariff
adjustments and freeze gas distribution tariffs,5 which eventually led in-
vestors to initiate arbitration proceedings against Argentina. But while
the CMS tribunal found that Necessity did not avail Argentina, the
LG&E tribunal considered that Argentina had found itself, for a limited
period of time, in a State of Necessity justifying the measures taken upon
the onset of the crisis. Commentary on these awards has mainly focused
on whether economic necessity is admissible under customary interna-
tional law (or under article XI of the U.S.-Argentina BIT) or whether
Argentina could follow any other path in coping with the consequences of
the 2001 economic crisis. 6 After the recent decision of the ad hoc com-
mittee rendered in the CMS case in late September 2007, the attention
has moved rather to the reasoning followed by the arbitral tribunal to
determine the law governing Necessity.

The question of Necessity in public international law, however, appears
to have deeper implications than those usually analyzed in the literature.
At the very core of Necessity lies a balance between different interests as
well as the unresolved question of whether there might be a hierarchy
between international norms.7 When the required conditions are met,

5. As the crisis worsened, more restrictive reforms were subsequently adopted by the
Argentine government, in particular a decree imposing controls on foreign
exchange.

6. On the CMS and LG&E awards, see the following sources: David Foster, "Neces-
sity Knows No Law!": LG&E v. Argentina, 9 INT'L ARB. L. REV. 149, 149-55
(2006); Julien Fouret, CMS c/ LG&E Ou L'6tat de ndcessit6 en question, 2 REVUE
DE L'ARBITRAGE 249, 249-72 (2007); August Reinisch, Necessity in International
Investment Arbitration: An Unnecessary Split of Opinions in Recent ICSID Cases?,
8 J. WORLD INVESTMENT & TRADE 191, 191-214 (2007); Stephan W. Schill, Inter-
national Investment Law and the Host State's Power to Handle Economic Crises:
Comment on the ICSID Decision in LG&E v. Argentina, 24 J. INT'L ARB. 265, 265-
86 (2007).

7. The existence of a hierarchy between different norms of international law has been
widely debated. The two main loci from which the controversy developed are 1)
certain provisions of the Vienna Convention, namely arts. 53 & 64 and 2) a famous
obiter dictum of the International Court of Justice (ICJ) in the 1970 Barcelona
Traction case, where the ICJ states:

When a State admits into its territory foreign investments or foreign na-
tionals, whether natural or juristic persons, it is bound to extend to them
the protection of the law and assumes obligations concerning the treat-
ment to be afforded them. These obligations, however, are neither abso-
lute nor unqualified. In particular, an essential distinction should be
drawn between the obligations of a State towards the international com-
munity as a whole, and those arising vis-A-vis another State in the field of
diplomatic protection. By their very nature the former are the concern
of all States. In view of the importance of the rights involved, all States
can be held to have a legal interest in their protection; they are obliga-
tions erga omnes.
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Necessity precludes the wrongfulness of a state's action 8 because the in-
ternational legal order (like most domestic orders, under different
names9) considers that such action was intended to protect an "essential
interest" that is a higher value than the one protected by the norm
breached. 10 In this context, a feature of Necessity, which received little
attention in the awards rendered in CMS and LG&E as well as in subse-
quent commentary, is its relation with peremptory norms.1 When men-
tioned, peremptory norms are considered only as a limit, excluding the
availability of Necessity. Insofar as the norm violated by the state invok-
ing Necessity protects an essential interest of the home state 12 and/or is a
peremptory norm, Necessity will not be available. In other words, acts
that result in violations of peremptory norms or of norms protecting a
state's essential interests (as we shall see, the two categories overlap to
some extent, albeit not entirely), cannot be excused on the basis of the
Necessity defense. But peremptory norms are not only the outer limit of
Necessity as a defense but also part of the content of the Necessity de-
fense. In assessing the content of the expression "essential interests" of a
state, as it applies to Necessity, one should start by analyzing those inter-
ests that can by no means be subordinated to others. In other words, one
should start with peremptory norms themselves as the core content (but
not the whole content) of the expression "essential interests."

Barcelona Traction, Light & Power Co. (BeIg. v. Spain), 1970 I.C.J. 3, 32 (Feb. 5)
(second phase). On the hierarchy of the sources of international law, see the fol-
lowing sources: Michael Akehurst, The Hierarchy of the Sources of International
Law, 47 BRIT. Y.B. INT'L L. 273, 273-85 (1974-75); J.H.H. Weiler & Andreas L.
Paulus, The Structure of Change in International Law or Is There a Hierarchy of
Norms in International Law?, 8 EUR. J. INT'L L. 545, 545-65 (1997); Martti Kosken-
niemi, Hierarchy in International Law: A Sketch, 8 EUR. J. INT'L L. 566, 566-82
(1997); Juan Antonio Carrillo Salcedo, Reflections on the Existence of a Hierarchy
of Norms in International Law, 8 EUR. J. INT'L L. 583, 583-95 (1997); JOOST
PAUWELYN, CONFLICT OF NORMS IN PUBLIC INTERNATIONAL LAW: How WTO
LAW RELATES TO OTHER RULES OF INTERNATIONAL LAW (2003); Dinah Shelton,
Normative Hierarchy in International Law, 100 Am. J. Int'l L. 291, 291-323 (2006).

8. On the nature of the defenses included in the ILC Draft Articles (as well as cur-
rent ILC Articles), see Vaughan Lowe, Precluding Wrongfulness or Responsibility:
A Plea for Excuses, 10 EUR. J. INT'L L. 405, 405-11 (1999).

9. In the context of domestic private law, we can refer, for example, to force majeure,
hardship, or the theory of imprevisi6n. The Necessity defense is, at the domestic
level, more often found as an excusing defense in criminal law.

10. The inherent vagueness of the expression "essential interest" has, understandably,
been the object of much scholarly discussion. Commentators have endeavored to
distinguish what qualifies as an "essential interest" from what does not. Regard-
ing, specifically, self-preservation and economic and financial necessity, see
Heathcote, supra note 1, at 201-61.

11. See Foster, supra note 6; Fouret, supra note 6; Reinisch, supra note 6; Schill, supra
note 6.

12. In this article, I adopt the usual characterization of home state (state of which the
investor is a national, where it is incorporated, or where the investor's headquar-
ters are located) and host state (state where the investment is made). In connec-
tion with a Necessity situation, I also use the terms "breaching state" (state
invoking Necessity to preclude the wrongfulness of a breach of an international
norm) and "victim state" (state with respect to which an international norm is
breached). In the context of international investment, these categories overlap
with those of the host state and home state, respectively.
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From this perspective, the question of Necessity can be re-stated as fol-
lows: was the action taken by the state necessary to avoid an imminent
violation of a peremptory norm of international law? Or should the state
have violated a peremptory norm in order to comply with its obligations
under international law? Which one of these two options must a state
follow when no satisfactory middle ground seems available? 13 The an-
swer to this question would, in my view, provide useful guidance to prac-
titioners of international investment law in addressing the issue of
Necessity in hard cases. Hopefully, it also will contribute to the under-
standing of how the concept of peremptory norms influences the develop-
ment of public international law.

This article attempts to provide an interpretation of Necessity from the
perspective of the broader question as to the existence of a hierarchy
among international norms, as it stems from the very concept of peremp-
tory norms. The analysis is structured into three parts. The first part
deals with the legal concept of Necessity in light of the CMS and LG&E
awards. Because these awards have received considerable attention in
the legal literature,'4 I focus only on a limited number of noteworthy is-
sues. The second part focuses on one aspect of the relation between Ne-
cessity and peremptory norms, namely the limiting effect of peremptory
norms. I outline four possible scenarios according to the nature of the
interests invoked by the home and the host state, respectively. This dis-
cussion foreshadows the object of the third and final part, which explores
the idea of an excusing effect of peremptory norms, paying particular at-
tention to its practical implications for the availability of Necessity as a
defense.

II. NECESSITY IN THE CMS AND LG&E ARBITRAL AWARDS

At the root of the divergent conclusions in the CMS and LG&E
awards lie contrasting assessments of the factual situation in Argentina at
the time the measures were taken as well as, to some extent, a divergence
as to the content of the applicable law. The purpose of the present sec-
tion is to analyze three features of the CMS and LG&E awards, namely
each tribunal's understanding of the law governing Necessity, its legal as-
sessment of the facts, and the way the concept of peremptory norms in-
forms the two awards. These three features all impinge on the way the
two tribunals envisioned the Necessity defense, particularly with regard
to the concept of essential interests.

13. Even when a middle ground may exist (such as a lesser impairment of a state's
obligations under a BIT), in the context of an investment dispute, the legal charac-
terization will lead either to the legality or the illegality of the conduct. Legal
middle grounds such as those suggested by Professor Vaughan Lowe remain, for
the time being, under-theorized. Cf. Lowe, supra note 8. One aim of the present
article is to contribute to the conceptual clarification of this grey zone of interna-
tional law.

14. See Foster, supra note 6; Fouret, supra note 6; Reinisch, supra note 6; Schill, supra
note 6.
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Let me deal first with the way each tribunal understands the law gov-
erning Necessity. The treatment of this point in the two cases differs in its
form and, to some extent, in its substance. Regarding form, the CMS
tribunal starts with a discussion of Necessity under customary interna-
tional law (as reflected by article 25 of the ILC Articles) and then pursues
its analysis of Necessity under article XI of the U.S.-Argentina BIT.15

Conversely, the LG&E tribunal focuses first on article XI of the U.S.-
Argentina BIT before undertaking, only for the purpose of buttressing its
argumentation, a discussion of article 25 of the ILC Articles. While the
CMS tribunal uses separate sections for each discussion, the LG&E uses
the same section for both discussions. Despite the clearer structure of the
CMS award on this point, the relation between the two legal bases (cus-
tom and treaty law) for assessing Necessity is more explicitly articulated
in the LG&E award. Indeed, while the CMS award applies part of the
test of the customary rule on Necessity to assess Necessity under article
XI of the U.S.-Argentina BIT, without spelling out the reasons for doing
so,16 the LG&E award clearly specifies in its paragraph 245 that the cus-
tomary international law of Necessity only intervenes to confirm a con-
clusion already reached on the basis of article XI of the U.S.-Argentina
BIT.17 The difference is significant, as the conditions set forth by each of

15. Treaty Concerning the Reciprocal Encouragement and Protection of Investment,
U.S.-Arg., art. XI, Nov. 14,1991, 31 I.L.M. 124 (1992) [hereinafter U.S.-Argentina
BIT]. Article XI states, "This Treaty shall not preclude the application by either
Party of measures necessary for the maintenance of public order, the fulfillment of
its obligations with respect to the maintenance or restoration of international
peace or security, or the Protection of its own essential security interests." The
CMS tribunal also discusses the idea of Necessity under Argentine law, as it stems
from the teorfa de la imprevisi6n provided for in article 1198 of the Argentine Civil
Code. See COD. Civ. art. 1198 (Arg.), http://www.redetel.gov.ar/Normativa/
Archivos%20de%2ONormas/CodigoCivil.htm.

16. See, in particular, paragraphs 357-58 of the award. In the section devoted to the
tribunal's findings in respect of the treaty's clauses on emergency, the tribunal un-
dertakes to analyze one of the customary conditions for Necessity, which was not
required by article XI of the U.S.-Argentina BIT:

357. A second issue the Tribunal must determine is whether, as discussed
in the context of Article 25 of the Articles on State Responsibility, the
act in question does not seriously impair an essential interest of the State
or States towards which the obligation exists.... 358 .... For the purpose
of this case, and looking at the Treaty just in the context of its States
parties, the Tribunal concludes that it does not appear that an essential
interest of the State to which the obligation exists has been impaired, nor
have those of the international community as a whole. Accordingly, the
plea of necessity would not be precluded on this count.

CMS Award, supra note 4, 357-58. Article XI of the U.S.-Argentina BIT does
not mention this condition. Section II of this article shows that only contrariety to
peremptory norms would render this condition applicable to some extent.

17. The LG&E tribunal stated:
In the previous analysis, the Tribunal has determined that the conditions
in Argentina from 1 December 2001 until 26 April 2003 were such that
Argentina is excused from liability for the alleged violation of its Treaty
obligations due to the responsive measures it enacted. The concept of
excusing a State for the responsibility for violation of its international
obligations during what is called a 'state of necessity' or 'state of emer-
gency' also exists in international law. While the Tribunal considers that
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